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MEMORANDUM OPINION & ORDER

In the wani ng hours of the Bush Adm ni stration, outgoing
Secretary of the Interior Manuel Lujan Jr. ("Lujan") issued a
Record of Decision ("ROD') under the National Environnental
Policy Act ("NEPA"), 42 U S.C. 88 4321, et seq. announcing his
decision to approve the direct sale of 1,000 acres of federal
| and under the Federal Land and Policy Managenent Act ("FLPMA"),

43 U.S.C. 88 1713, 1719(b), to the State of California for



potential use as a |low|evel radioactive waste ("LLRW) facility.
Earlier that day, January 19, 1993, a United States D strict
Judge in the Northern District of California had orally extended
a Tenporary Restraining Order further enjoining Secretary Lujan
from 1inter alia, taking any action in connection with the
transfer of this land. Secretary Lujan's 11th-hour decision was
his final step in a protracted adm nistrative process regarding
this highly controversial issue.

Weeks before making his | and-transfer decision, Secretary
Luj an had notified some of the nultitude of interested parties
that the transfer could not be acconplished before the change in
Adm ni strations. Then two weeks before the end of the Bush
Adm ni stration, and two days after receiving a request fromthen-
Governor Pete Wlson ("WIlson") of California to conplete the
| and transfer, Secretary Lujan abruptly changed position, and
took certain actions in an attenpt to conplete the transfer. A
month after Secretary Lujan issued his ROD, President Cinton's
Secretary of the Interior, Bruce Babbitt, ("Babbitt") rescinded
it.

Plaintiffs California Departnment of Health Services and its
Director, Kinberly Belshé (collectively, "CDHS') and U. S.

Ecol ogy, Inc., bring this action agai nst Secretary Babbitt, the
Department of the Interior ("DO") , the Bureau of Land

Managenment ("BLM'), and John Garanendi, Deputy Secretary of the



Interior. Relying on the Mandanus Act, 28 U S.C. § 1361
plaintiffs ask this Court to conpel defendants to convey the

| and, located in the Ward Valley of California, to be used as a
nucl ear dunp. Plaintiffs also allege that Secretary Babbitt
violated the Adm nistrative Procedure Act, 5 U S.C. § 706(2)(A
("APA"), when he rescinded Secretary Lujan's ROD

I nt ervenor - Def endants, Commttee to Bridge the Gap, the Bay
Nucl ear Waste Coalition, Ward Young, and Ernest Coitein, oppose
the sale of the Ward Valley | and alleging that the governnment has
not conplied with certain environnental statutes.

Def endants and i ntervenor-defendants have noved for summary
judgnent on all of plaintiffs' clains. Plaintiffs CDHS and U. S.
Ecol ogy seek partial summary judgnent on their claimthat they
are entitled to mandanus relief. U S. Ecology al so seeks summary
judgnment on its claimthat Secretary Babbitt's actions in
rescinding Secretary Lujan's ROD was arbitrary and capri ci ous.
The Court has considered the parties subm ssions as well as the

briefs filed by nunerous groups as am cus curiae,! and for the

1 Amicus in this case who have filed briefs stating their
positions are the Sout hwestern LLRW Comm ssion, the Sout heast
Conpact Conm ssion for LLRW the Northeast Interstate LLRW
Comm ssion, the Northwest Interstate Conpact on LLRW Managenent,
the State of North Dakota, California Lt. Governor Gray Davis,
Rut h Gal anter and Jackie Gol dberg, City Councilwonen for the Cty
of Los Angel es, Sheila Janes Kuel h, Speaker Pro Tenpore of the
California Legislature, the Anerican Col |l ege of Nucl ear
Physi ci ans, the Society of Nuclear Mdicine, the Health Physics
Society, the County of San Bernadino, the Gty of Los Angeles,
the Gty and County of San Francisco, the California Radioactive
Mat eri al s Managenent Forum



foll ow ng reasons, the Court wll grant defendants' notion for
summary judgnent, grant the intervenor's notion for summary
judgnent, and deny plaintiffs' notions for partial sumrary
j udgnent .
1. FACTUAL AND PROCEDURAL BACKGROUND

In 1987, California, Arizona, North Dakota and Sout h Dakota
entered into the Sout hwestern Low Level Radi oactive Waste
Di sposal Conpact, to establish a regional disposal site for LLRW
pursuant to the Low Level Radioactive Waste Policy Act Amendnents
of 1985, 42 U.S.C. 88 2021(b)-(j) (1994).2 Under California |aw,
the CDHS is the agency responsi ble for managi ng the di sposal of
LLRW consistent with the Interstate Conpact. U. S. Ecol ogy, Inc.
was chosen as the |icense-designee to develop the LLRWfacility
under CDHS s oversight and was granted the |icense for the
facility in Septenber 1993. U.S. Ecology is therefore
responsi ble for building and operating the facility, and for
collecting fees fromthe eventual users of the facility.

California, as the initial host state under the conpact,
proposed to use the 1,000-acre parcel in the State's Ward Vall ey
as the site of the LLRWfacility. This parcel is presently owned

by the federal governnent, and nanaged by BLM To acquire this

2 This Act makes each state responsible for |owlevel
radi oacti ve waste di sposal, and authorizes states to form
conpacts for the establishnment and operation of regional disposal
facilities for lowlevel radioactive waste. It also sets forth
requi renments and incentives concerning the devel opnment of these
regi onal disposal facilities.



land, the California State Lands Comm ssion ("SLC') submtted to
BLM a series of school land indemity applications beginning in
1987, under 43 U.S.C. § 851, seeking to acquire the Ward Val |l ey
site.® Based on this application, BLM and CDHS i ssued a joint
Envi ronnmental | npact Statenent/Environnmental |npact Report
("EI'STEIR") in April 1991 assessing the environnental inpacts of,
and alternatives to, using the proposed Ward Valley site as a
LLRWfacility, as required under NEPA and California law.* This
500- page report concluded that the Ward Valley site was the
preferred location for the facility, and that |ocating the
facility there would result in no significant adverse
environmental inpacts. Under California law, CDHS is required to
certify the adequacy of the final EIR  Even though the EI S/ EIR
had been issued, BLM did not issue an ROD based upon the EI S/EIR

because CDHS did not certify the adequacy of the EIR

3 The school land indemity selection process arises from
California's adm ssion to the United States, at which tine the
Union granted California a certain nunber of acres of land for
public schools. |If the lands the state chose had been di sposed
of, the State could choose substitute or "indemity" |ands. The
Secretary of Interior has discretion to approve the disposal of
public lands through this process. 43 U S.C 8§ 315f. Under this
process, the filing of an application by the State Lands
Comm ssion initiates a 2 year period during which the land is
segregated so that it will not be |eased or sold until the
application is conpl eted.

“California state |l aw provides that an EIR nust be prepared
under simlar circunstances as require an EI' S under NEPA. See
California Environnental Quality act, ("CEQA'), Cal Pub. Res.
Code 8§ 21000 et seq.; see infra Part [|1.A
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Then in July 1991, SLC requested that BLM suspend processing
its pending indemity selection application. One year later, on
July 13, 1992, CDHS requested that BLM sell the Ward Valley site
directly to the State, pursuant to FLPMA, rather than through
indemmity selection. But on Septenber 17, 1992, SLC filed a
revised indemity selection application for the land, initiating
a new two-year segregation period. In response to CHDS s request
that the land be sold under FLPMA rather than through the
indemmity sel ection process, BLMtook two actions: On Septenber
21, 1992, BLM published a Notice of Realty Action ("NORA"),
initiating the 45-day comment period regarding the direct sale
under 43 CF. R 8§ 2711.1-2. BLMreceived approxi mately 200
comments opposing the direct sale. In addition, BLM published a
notice of intent to conm ssion a Supplenental EIS ("SEIS") to
study whet her adverse environnmental consequences would result
fromtransferring the Ward Valley site by direct sale rather than
indemmity selection. On Novenber 12, 1992, the draft SEI S was
made public for comment, and the comment period renmai ned open
until Decenber 28, 1992. Two days after the close of the public
comment period on the draft SEIS, BLMissued a final SEI'S finding
that the change in nethod of sale, fromindemity selection to
direct sale, would have no adverse environnental consequences.

The next day, on Decenber 31, 1992, CDHS asked BLMto del ay
conpl etion of the NEPA process, by postponing the rel ease of the
final SEI'S, to enable CDHS to provide a nore conprehensive
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response to the public coments on the draft SEIS. See Defs.'
Ex. 25 (Ltr. from Ron Joseph, Chief Deputy Director, CDHS, to Ed
Hast ey, Regi onal Manager, BLM of 12/31/92). Nevertheless, on
that sanme day, BLMfiled its final version of the SEI'S, pursuant
to 40 CF. R 8 1506.9, triggering the 30 day conmment period
required by 40 C.F. R § 1506. 10(Db).

As | ate as Decenber 1992, Secretary Lujan and BLM conti nued
to advise the public that DO would not be able to issue a patent
for the land to the State of California prior to the end of the
Bush Adm nistration. |In a Decenber 1992 letter to the CGovernor
of North Dakota, Secretary Lujan wote:

[Within the time remaining in this Adm nistration

and with our commtnent to carrying out all |egal and
required steps, including National Environnental Policy
Act conpliance, | amsorry to informyou that we wll
not be able to issue [a] patent to the State of

Cal i forni a.

W may be able to clear up sone of the prelimnary

adm ni strative actions necessary, but, unfortunately,

we nust |eave this unfinished job to the next

adm nistration to conplete the land transfer to the

State of California.
Int. Ex. T (Ltr. fromSec'y Lujan to the Gov. of N D., undated
inrecord). BLMindicated that the patent would not be issued
because of BLMs "commtnment to carry out all |egal and required
steps, including [ NEPA] conpliance.” Int. Ex. S (Ltr. from Ray
Brady, Chief, Division of Lands, to Terry Gimer, Environnental

Manager, Berlex Biosciences, 12/31/92).



Then, on January 5, 1993, Governor Pete W] son requested
that Secretary Lujan conplete the land transfer prior to the end
of the Bush Admi nistration despite the fact that the public
comment period on the SEIS was open until the end of January
1993. Defs.' Ex. 26 (Ltr. from Gov. WIlson to Sec'y Lujan
1/5/93). Governor WI son suggested that the SEIS was "nore
appropriately" an Environnental Assessnent ("EA"), and that this
EA would formthe basis for issuing a Finding of No Significant
| mpact ("FONSI") under NEPA. Id. This, explained Governor
Wl son, would allow the direct sale of the and to occur w thout
having to await the close of the additional 30-day notice period
for coments on the final SEIS. Id. at 2. This conment period
was set to end after the end of the Bush Adm nistration.

Two days later, on January 7, 1993, Secretary Lujan notified
BLM that the SEIS was in fact an EA, that the coments regarding
the SEI'S had al ready been adequately addressed, and that he was
cont enpor aneousl y issuing a FONSI. See Defs.' Ex. 29. In
addition, Secretary Lujan advised BLMthat he had instructed the
Board of Land Appeals to issue decisions on the pending appeal s
by the next day, January 8, 1993.° See id. Secretary Lujan also
listed the actions he planned to take contingent on those appeals

being resolved in Interior's favor: He stated that he planned to

5> The deci sions denying these appeals were actually issued
on January 11, 1993.



i ssue a ROD approving the direct sale, dismss the coments
received in response to the NORA, return SLC s pending indemity
application, and issue the patent with certain conditions. A
press rel ease that sanme day publicized this announcenent.
Al t hough under Secretary Lujan's decision, the State of
California would receive the patent to the land, U S. Ecol ogy
wi red $500,000 to the U S. Treasury to pay for the 1,000 acre
Ward Valley site the next day. This noney was later returned to
U. S. Ecol ogy.

Lujan's actions spawned three lawsuits in California. On
January 8, 1993, a group of environnental associations and
i ndi vi dual s concerned about the environnmental inplications of the
proposed sale filed an action in the Northern District of
California seeking declaratory and injunctive relief. See Desert
Tortoise v. Lujan, No. 93-0114 (N.D. Cal., Jan. 8, 1993). In
their conplaint, plaintiffs alleged, in part, that Secretary
Luj an viol ated t he Endangered Species Act ("ESA"), 16 U. S.C. 88
1531 et seq., by failing to designate a critical habitat for the
desert tortoise, a threatened species. Plaintiffs noved for a
tenporary restraining order and prelimnary injunction to enjoin
the comm tnent of "any further resources towards the conpletion
of the proposed Radi oactive Waste Facility" until the underlying
ESA issues were resol ved. Desert Tortoise Conpl. at § 33.

United States District Judge Marilyn Patel granted the



plaintiffs' request for a tenporary restraining order that sane
day, January 8, enjoined the Secretary from"transferring any
Ward Valley | and" and schedul ed a hearing for January 19, 1993 on
the notion for a prelimnary injunction.

On January 19, 1993, a series of events transpired. First,
in the norning, Judge Patel held a hearing in the Desert Tortoise
case and orally extended the TRO which was set to expire on that
date. At that hearing, the Assistant United States Attorney
("AUSA") on the case stated that since the TRO restrained
Secretary Lujan fromtransferring title to the land to the State,
the Secretary had not signed the patent. Defs.' Ex. 34 (Desert
Tortoise v. Lujan, No. C93-0114, Tr. H'g. January 19, 1993, at
16). The AUSA stated that signing the patent "in and of itself
woul d not have resulted in a transfer of title.”" 1d. The AUSA
further stated that dependi ng upon Judge Patel's ruling, "the
Secretary would like to sign the patent, but not transfer title
to the state.” The AUSA stated that dependi ng upon Judge Patel's
ruling, "[t]he Secretary would al so propose to sign the Record of
Deci si on, which would be a further step towards acconpli shing
this transfer. Al of these steps were -- were not taken on
advice that this mght be a violation of the spirit of the
Court's tenporary restraining order." Id. at 17

Second, sonetine after the hearing before Judge Patel,

Secretary Lujan issued the ROD stating his approval of the direct
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sale and his intention to convey the land by direct sale. In the
ROD, Secretary Lujan stated that the Ward Valley sale conplied

wi th the NEPA and ESA, and concluded that the conditions for
direct sale pursuant to the FLPMA had been net. Secretary Lujan
did not, however, issue the patent, nor is there any indication
in the record before the Court that he took any actions during
his final nonents in office to effectuate his decision under
FLPMA regul ati ons.

Third, at 6:25 p.m California tinme, Judge Patel's witten
order was filed in the Desert Tortoise case, extending the TRO
and enjoining DO from "executing any docunent or taking any
ot her action, including but not limted to signing any patent, in
connection wth any transfer of any land in Ward Vall ey,
California, to the State of California." See Defs.' Ex. 35
(Order Extending Tenporary Restraining Order, at 2).

Al so on January 19, 1993, a group of plaintiffs consisting
of an environnmental group, a nmunicipality, then-State Controller
Gray Davis, in his official capacity, and individuals who derive
enjoynent fromthe Ward Valley site, comenced Committee to
Bridge the Gap, et al. v. Lujan, Case No. 93-196 (N.D. Cal.).*®
Plaintiffs alleged, in part, that Secretary Lujan (1) failed to

fully consider the supplemented EIR EI' S and comrents subm tted

6 Conmittee to Bridge the Gap is an intervenor in the
present action.

11



during the comment period, in violation of the NEPA and (2)
failed to establish that the proposed transfer is in the public
interest, in violation of the FLPVMA. Plaintiffs sought to enjoin
defendants fromissuing a ROD until defendants had conplied with
the law. Days l|later, on January 27, 1993, seven environnent al
associ ati ons comenced National Resources Defense Council v.
Babbitt, No. 93-0301 (N.D. Cal.), the third action concerning the
proposed sal e and devel opnent of the Ward Valley site.

Plaintiffs in that case advanced substantially the sanme cl ains as
plaintiffs in Desert Tortoise.

On February 18, 1993, new y-appointed Secretary Bruce
Babbitt entered into a stipulated settlenent in Desert Tortoise
and rescinded the ROD issued by former Secretary Lujan.

Secretary Babbitt's rescission of that decision, announced in a
Declaration filed in that case as well as in a press rel ease
st at ed:

1. On January 7, 1993, ny predecessor, Secretary

Manuel Lujan, issued a news rel ease announcing his intention

to proceed with a direct sale to the State of California of

a 1,000 acre tract of land, owned by the United States, in

the Ward Val |l ey, San Bernardi no County, California, subject

to certain contingencies.
2. On January 8, 1993, an order was issued by the

United States District Court for the Northern District of

California tenmporarily restraining the Secretary from

transferring any land in the Ward Valley until the court

rules on a prelimnary injunction notion.
3. On January 19, 1993, Secretary Lujan signed a

Record of Decision approving the direct sale to the
State of California of the Ward Val |l ey Lands.

12



4. After review ng the Record of Decision and
t he circunstances surroundi ng the issuance of that
docunent, | have decided to rescind, and hereby do
rescind, the Record of Decision with the intention of
restoring the status quo ante as of Decenber 28, 1992,
the date of the close of the public comment period on
t he Suppl enmental Environnmental |npact Statenent on the
di sposition of the Ward Val |l ey Lands.

5. This action is being taken in order to allow
a review of the proposed di sposal of the Ward Vall ey
Lands and to ensure that all applicable Federal |aws
are conplied wth.

Defs.' Ex. 40 Y 1-5.

Shortly thereafter, on March 6, 1993, Judge Patel issued an
order in Committee to Bridge the Gap incorporating the
stipulations of the parties, setting forth Secretary Babbitt's
rescission of former Secretary Lujan's ROD, and requiring that
DA provide 30 days notice prior to undertaking actions to
effectuate the transfer of Ward Valley. Judge Patel did not
dism ss the case, but rather took it off the active cal endar,
formally staying it. See Defs.' Mt. Transfer Venue, Ex. 12
(Order of Jan. 20, 1994).

On May 7, 1993, Judge Patel issued an order in Desert
Tortoise, incorporating a stipulation by the parties
substantially simlar to that issued by the parties in Committee
to Bridge the Gap and granted, on July 14, 1993, plaintiffs
nmotion for partial summary judgnent. On April 25, 1994, Judge

Pat el di sm ssed Desert Tortoise in a Stipulated Dismssal. OOn
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Novenber 2, 1993, Judge Patel entered a final judgnent ordering

t he di sm ssal of Natural Resources Defense Council, incorporating
the parties' Stipulation for D smssal set forth on Septenber 14,
1993.

On January 31, 1997, CDHS filed its conplaint asking this
Court to conpel defendants to performtheir alleged mnisterial
duty of delivering the patent for the Ward Valley site to the
State, pursuant to fornmer-Secretary Lujan's ROD, and all eging
that Secretary Babbitt's recission of that ROD was arbitrary and
capricious in violation of the APA.” On February 24, 1997, U S.
Ecology filed its conplaint in the case presently before the
Court, raising substantially simlar clains. The two cases were

consol i dated on Cctober 27, 1997.°8

I'n its conplaint, CDHS asserts five clains for relief
consisting of a claimfor failure to performmnisterial duty
and clains that defendants exceeded their authority in violation
of the APA, FLPMA, and NEPA by failing to deliver the patent.

8U.S. Ecol ogy brings seven clains, the first two of which,
for mandanus relief and for abuse of discretion in rescinding the
sale, mrror CODHS s first two clains. |In its next three clains,
U.S. Ecol ogy asserts that defendants have abused their
di scretion, in violation of the APA and NEPA, in continuing to
fail to transfer the Ward Valley site to California through their
actions fromFebruary 1993 to the present. U S. Ecol ogy al so
al | eges that defendants have del ayed transfer of the land in bad
faith and for political reasons, by requiring additional
unnecessary tests and revi ews, even though defendants have stated
on several occasions that transfer of the land would be in the
public interest and that no safety concerns exist. In its sixth
claim U S. Ecology alleges that defendant Garanendi abused his
di scretion by providing false information to the press and by
advanci ng his anti-nucl ear agenda through his office. Finally,
U.S. Ecol ogy alleges that by rescinding Secretary Lujan's action,
defendants violated the APA by acting contrary to plaintiff's

14



The multiple clains in each conplaint in these consolidated
actions boil down to two issues: whether plaintiffs are entitled
to mandanus relief and whether Secretary Babbitt's decision to
rescind Secretary Lujan's decision in the ROD was arbitrary and
capricious under the APA. In making this determ nation, the
Court | ooks to the relevant substantive statutes formng the
bases of plaintiffs' APA clainms -- the FLPMA and NEPA. See EI
Rescate Legal Serv., Inc. v. Executive Office of Immigration
Review, 959 F.2d 742, 753 (9th Cr. 1991)(citing Lujan v.
National Wildlife Federation, 497 U. S. 871, 883 (1990). These
substantive statutes do not provide separate causes of action as
t hey necessarily underlie and give content to, plaintiffs' APA
claim See id. Furthernore, although the U S. Ecol ogy
plaintiffs ask this Court to enforce Secretary Lujan's ROD
because Secretary Lujan's decision was rescinded, the decision
the Court nust examne is Secretary Babbitt's. As this Court
stated at a prelimnary status hearing in this case:

The summary judgnent issues, as | view them should relate

to Secretary Babbitt's actions up through February, 1993,

t hough. That's my focus. | don't think | need to proceed

any further than that for the purposes of resolving issues
in this case.

constitutional rights, specifically U S. Ecology's property
interest created by Secretary Lujan's decision to sell the Ward
Vall ey site, without notice or hearing.
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H'g Tr., Cct. 23, 1997. 1In addition, as the parties agreed at
the notions hearing in this case, the issue before this Court is
not whet her a contract was established,® but whet her Secretary
Babbitt's decision was arbitrary and capricious under the APA
11. DISCUSSION
A. Plaintiffs®™ APA Claim
Under the APA, a reviewing court shall "hold unlawful and

set aside agency action, findings, and conclusions found to be .

arbitrary, capricious, an abuse of discretion, or otherw se
not in accordance with law" 5 U S.C. 8 706(2)(A). In review ng
whet her agency action was arbitrary and capricious, the Court is
deferential to agency action, See Environmental Defense Fund,
Inc., v. Costle, 657 F.2d 275, 282 (D.C. Cir. 1981); Ethyl Corp.
v. EPA, 541 F.2d 1, 34 (D.C. Cr. 1976) (en banc), and presunes
the agency's action to be valid. See Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U. S. 402, 419 (1971). Moreover,
the "arbitrary and capricious"” standard is a narrow one, which
forbids a court fromsubstituting its judgnent for that of the
agency. See Citizens to Preserve Overton Park, Inc., 401 U S at

416; See also Ethyl Corp. v. EPA, 541 F.2d at 34. As the Court

® Subsequent to this action, plaintiff US. Ecology filed a
[awsuit in the U S. Court of Federal Cainms, in which COHS is a
third-party plaintiff, alleging that the United States breached a
contract by refusing to transfer the Ward Valley site to
California. U.S. Ecology, Inc. v. United States, No. 97-65
(filed January 30, 1997).
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stated in State Farm Mutual Auto. Ins. Co., "[w e may not supply
a reasoned basis for the agency's action that the agency itself
has not given," 463 U S. at 43, but a court should "uphold a
decision of less than ideal clarity if the agency's path may
reasonably be discerned.” 1Id. (quoting Bowman Transp. Inc. v.
Arkansas-Best Freight System, Inc., 419 U S. 281, 286 (1974)).
In making this determ nation, the Court reviews whether the
agency action was arbitrary and capricious based upon the

adm ni strative record that was before the decisi onmaker at the
time he made his decision. See Citizens to Preserve Overton
Park, Inc., 401 U S. at 420.

NEPA, the "basic national charter for protection of the
environnent,"” 40 C F.R 8 1500.1, requires that whenever a
federal agency undertakes "major federal actions significantly
affecting the quality of the human environnent," 42 U S.C. 8§
4332(c), it must first prepare an Environnental | npact Statenent
("EIS"). "An exception to th[e] requirenent [of preparing an
ElI S] applies when a | ess conprehensive environnmental review, or
envi ronment al assessnment ("EA"), provides a basis for a finding
of no significant inpact ("FONSI")." Coalition of Sensible
Transportation v. Dole, 826 F.2d 60, 66 (D.C. Gr. 1987)(citing
40 CF. R 8 1501.4(b), (c), & (e) (1986) (describing process); id
§ 1508.9 (defining EA); id. § 1508.13 (defining FONSI) Sierra

Club v. Dep"t of Transportation, 753 F.2d 120, 126 (D.C. G
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1985)). In the usual case, "[i]f a finding of no significant
inpact is made after analyzing the EA, then preparation of an EIS
i's unnecessary." Sierra Club, 753 F.2d at 126. Thus under NEPA,
an agency's final action will be either an EI' S or a FONSI

NEPA regul ati ons provide that the agency announce its
deci sion anong the alternatives analyzed in the EIS in the ROD
40 CF.R § 1505.2. Prior to the issuance of the ROD, the agency
is precluded fromtaking action that would limt its choice of
alternatives. Id. at 8 1506.1(a). The decision announced in the
ROD is inplenented after the RODis issued. 40 C F.R 8§ 1505. 3.
No regul ations preclude the Secretary of the Interior from
rescinding or withdrawing a ROD after it has been issued. See
generally 40 C F.R 8§ 1505.1, et seq.; Oregon Natural Resources
Council v. Harrell, 52 F. 3d 1499, 1502 (9th Cr. 1995).
Consequently, the only restraint on Secretary Babbitt's decision
to rescind the ROD was the APA.

The procedures set out in the regulations enacted to effect
t he purposes of NEPA require agencies to take a "hard | ook" at
envi ronment al consequences, but, "NEPA itself does not mandate
particul ar [substantive environnental] results." Robertson v.
Methow Valley Citizens Council, et al. 490 U S. 332, 350 (1989).

The NEPA process involves an al nost endl ess series of

judgment calls. . . . [the role of the courts in review ng

the judgnent calls nmade by the agency] is sinply to ensure
that the agency has adequately considered and discl osed the
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environmental inpact of its actions and that its decision is
not arbitrary and capri ci ous.

Coalition of Sensible Transportation v. Dole, 826 F.2d at 66
(internal quotations omtted). When faced with a factual dispute
regardi ng whet her an agency's decision was arbitrary and
capricious, the court's "inquiry nust 'be searching

and careful,"but "the ultimte standard of reviewis a narrow
one.'" Marsh v. Oregon Natural Resources Council, et al., 490
U. S 360, 378 (1989)(internal quotations omtted).

B. Analysis

Plaintiffs argue that Secretary Lujan's ROD was an
"exhaustion of agency discretion" which bound his successor to
i ssue the patent because when Secretary Lujan issued the ROD
equitable title to the land passed to the State. Plaintiffs
contend that since Secretary Lujan's ROD was final agency action,
Secretary Babbitt was precluded fromrescinding it. Plaintiffs
al so urge that Secretary Babbitt's rescission was arbitrary and
capricious because it was based upon inproper political
consi derati ons.

Def endants respond that Secretary Babbitt's decision was not
arbitrary and capricious. Defendants contend that the ROD pl ayed
dual roles. First, it was a NEPA decision docunent which
described alternatives, described the effects of agency action
and described the steps taken to mtigate harm According to

def endants, the ROD did not |eave Secretary Babbitt to performa
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m ni sterial role because the details had yet to be filled in.

Def endants note that the ROD did not nention a purchase price,
and since it described contingencies, discretion to inplenent the
ROD renai ned. The second role the ROD played, according to

def endants, was that it was the starting point of the sale under
t he FLPMA because the ROD contained the required findi ng under
the FLPMA that the sale would be in the public interest. See
infra Part I1.C,

Secretary Babbitt's decision both rescinded Secretary
Lujan's ROD and stated that additional review of the Ward Val |l ey
sal e woul d be conducted. As to the rescission of Secretary
Lujan's ROD, the Court agrees with the parties that Secretary
Babbitt's decision rescinding Secretary Lujan's ROD was fi nal
agency action. Furthernore, as the parties agreed at the notions
hearing in this case, the decision this Court is reviewng is
Secretary Babbitt's decision to rescind Secretary Lujan's RCD

The Court thus considers whether Secretary Babbitt's
decl aration stated a di scernable and reasoned basis for his
decision. Secretary Babbitt stated that his decision was based
on "review ng the Record of Decision and the circunstances
surroundi ng the issuance of that docunent."” Defs.' Ex. 40 { 4.
The Court nust determ ne whether the "circunstances surrounding
t he i ssuance of that document” are discernable, given the facts

that were before the Secretary at the time of his decision. 1Id.
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Wt hout speculating as to what factors Secretary Babbitt
m ght have consi dered, the Court considers two factors that
Secretary Babbitt referred to in his decision to rescind. First,
Secretary Babbitt was aware of the TRO i ssued by Judge Patel, and
mentioned this fact in his declaration. 1Id. 2. Second,
Secretary Babbitt specifically stated that he was "restoring to

the status quo ante as of Decenber 28, 1992, the date of the

cl ose of the public comment period on the Suppl enent al
Environnental |npact Statenent” on the disposition of the Ward
Val l ey Lands, 1d. 4, indicating that his rescission intended to
reverse Secretary Lujan's decision to convert the SEIS to an EA
1. Judge Patel"s Temporary Restraining Order
I n her January 8, 1993 TRO, Judge Patel ordered that
Secretary Lujan is "hereby tenporarily restrained from
transferring any BLMland in the Ward Valley until the court
rules on Plaintiff's notion for a prelimnary injunction”
Desert Tortoise v. Lujan, No. 93-0114 (N.D. Cal. Jan. 8, 1993
(order granting TRO. Then at the January 19, 1993 norning
heari ng, Judge Patel extended the TRO using | anguage indicating
t hat she was concerned about not being able to undo a transfer
should it occur. At sone point that sanme day, Secretary Lujan
signed the ROD. Then, in a witten order entered at 6:25 p.m in
California, or 9:25 p.m Washington tinme, Judge Patel ordered

that the Secretary was "TEMPORARI LY RESTRAI NED AND ENJO NED
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, fromexecuting any docunment or taking any other action,
including but not limted to signing any patent." Desert
Tortoise, No. 93-0114, at 1-2 (N.D. Cal. Jan. 19, 1993) (order
extending TRO. It is clear that these were the circunstances
Secretary Babbitt referred to in his statenent.

Plaintiffs contend that when Secretary Lujan signed the ROD
on January 19, 1993, it had the effect of passing equitable, but
not legal, title to the land to the State of California. Thus,
plaintiffs argue that the ROD did not violate the TRO for two
reasons. First, at the tinme Secretary Lujan signed the ROD
al t hough Judge Patel had stated in Court that she was extending
the January 8 TRO, she had not yet entered the witten order
specifically stating what actions the TRO enjoi ned. Second,
since the ROD only passed equitable title, it did not violate the
TRO. Plaintiffs, in their mandanus argunent infra, contend that
the passing of equitable title mandates that legal title be
conveyed.

As to plaintiffs' first contention, while it is true that a
TRO nust provide fair notice of what it is enjoining, see Fed. R
Cv. P. 64(d); Common Cause v. Nuclear Regulatory Comm"n, 674
F.2d 921, 927 (D.C. Cr. 1982); plaintiffs cannot seriously
contend that Secretary Lujan did not have fair notice of what he
was enj oi ned fromdoing, especially in light of the AUSA' s

representations to Judge Patel that the Secretary had not yet
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signed the ROD on advice that signing the ROD mght violate the
TRO and that dependi ng upon the outcone of the hearing, the
Secretary wanted to sign the ROD. The clear inference is that
the Secretary's understanding of the TROwas that it would be
okay to sign the ROD only if Judge Patel did not extend the TRO
Judge Patel did, however, extend the TRO. Furthernore, even
under the narrow interpretation of "transfer" urged by
plaintiffs, Secretary Lujan was on notice that he should not do
anyt hing regardi ng maki ng a decision to convey the |and.
Plaintiffs protest that Judge Patel never found that her TRO had
been violated is nonavailing because Secretary Babbitt settled
the lawsuit in which the TRO had been entered with the rescission
of the ROD. As to plaintiffs' second contention, the Court
cannot find tenable plaintiffs' distinction between equitable and
legal title given plaintiffs' position that the passing of
equitable title bound Secretary Lujan's successor. |If this were
the case, then the ROD clearly violated the TRO.

Al t hough at the January 19, 1993 hearing Judge Pat el
suggested that the federal governnment could go ahead with the
transfer if it stipulated to waiving certain defenses, plaintiffs
voi ced concern, and the Judge agreed, that an inportant
consideration was that if the transfer occurred, plaintiffs would
be left with no recourse as they would not be able to sue

California due to its Eleventh Amendnent sovereign inmunity as
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well as the fact that the State would not be a party to any
stipulation that the federal governnent entered into agreeing to
wai ve defenses. See Defs.' Ex. 34, at 31. 1In addition, the
government represented that no such stipul ation would be
forthcomng fromthe agency. See i1d. at 30. Fromthat coll oquy,
it is apparent that Judge Patel was concerned about a transfer,
and the sane concerns would apply to the transfer of equitable
title as well as the transfer of legal title.

2. Secretary Lujan®s Reversal

As late as the end of Decenber 1992, Secretary Lujan's
position was that the land transfer would not be conpleted before
the end of the Bush Adm nistration. Yet, wthin | ess than a
mont h, Secretary Lujan transforned the SEIS into an EA and in the
sanme docunent issued a FONSI, two days after receiving a letter
fromCalifornia Governor Pete WI son suggesting that the SEI S was
really an EA. This transformation cut off the public comrent
period on the final SEIS. Wen Secretary Lujan issued the ROD in
t he wani ng hours of his last day in office, only six of the
approxi mately 200 coments received protesting the direct sale
had been addressed.

Secretary Babbitt's declaration states a discernible and
reasonabl e basis for his decision to rescind the ROD. First,
Secretary Babbitt was aware that at the time his predecessor was

under a TROto refrain fromtaking any action to transfer the
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| and, Secretary Lujan, neverthel ess, signed an ROD announcing his
decision to allow the land to be conveyed by direct sale.
Plaintiffs now contend that the ROD irrevocably commtted the
Secretary to transfer the land. It is clear, however, that
Secretary Lujan's issuance of the ROD was in violation of the TRO
at | east because, as the AUSA stated at the TRO hearing, signing
the ROD was a "step towards acconplishing the transfer.™
Mor eover, Secretary Lujan's ROD had spawned three | awsuits.
Further, when Secretary Lujan reversed his earlier position
that the transfer would not be conpleted before the end of the
Bush Adm nistration, and transforned the final SEIS into an EA,
he renoved the issue frompublic comrent in the mddle of the
public comment period. In addition, CDHS, one of the plaintiffs
here, had actually requested that BLM delay conpl etion of the
NEPA process to allow it to nore fully respond to the vol um nous
public comments it had received regarding the draft SEIS. The
procedural status of the final SEIS is unclear in any event given
that BLM published the final SEIS only two days after the cl ose
of the public comment period on the draft SEIS. Finally, at the
time Secretary Lujan made his decision, he only addressed six of
the approximately 200 protests received in response to the NORA.
Secretary Babbitt's decision nerely restored the status quo ante
to the date of the close of the public coment period on the

SEI'S. Under these circunstances, the Court cannot say that
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Secretary Babbitt's decision was arbitrary and capricious. @Gven
the nyriad conpelling reasons why Secretary Babbitt's recission
was not arbitrary and capricious, the Court need not even reach
the question of Secretary Lujan's legal authority to redesignate
the SEIS an EA in an effort to circumvent a public conment

peri od.

C. Plaintiffs® Mandamus Claim

Plaintiffs contend that when Secretary Lujan signed the ROD
on January 19, 1993, it had the effect of transferring equitable
title to the land to the State of California. Although, they
argue, the FLPVA entrusts the Secretary with discretion regarding
the transfer of |ands, once that discretion has been fully
exercised in a final agency action -- which plaintiffs allege
here is the ROD -- the Secretary's discretion has ended and
transferring the patent becones a mnisterial act. Therefore,
plaintiffs contend, they are entitled to mandamus relief unless
there is illegality or fraud.

Def endants respond that the ROD was the starting point, not
the ending point, of a sale under FLPMA. First, defendants argue
that under FLPMA, sale of land is within the discretion of the
Secretary, and FLPMA i nposes no duty to transfer land to a
willing buyer, even if the transfer is in the public interest.
Since a sale is not mandated, there is no entitlenent that would

conpel mandanus relief. Second, once the finding is made that a

26



transfer would be in the public interest, various regul ations
must be conplied with before the sale is finalized.

"The necessary prerequisites for this court to exercise its
mandanus jurisdiction are that '(1) the plaintiff has a clear
right to relief; (2) the defendant has a clear duty to act; and
(3) there is no other adequate renmedy available to the
plaintiff.'" Swann v. Clinton, 100 F.3d 973, 976 n.1 (D.C. G
1996) (internal citations omtted). Wether the defendant has a
clear duty to act depends upon whether the duty is discretionary
or mnisterial. Since "[a] mnisterial duty is one that admts
of no discretion, so that the official in question has no
authority to determ ne whether to performthe duty," the
defendant has a clear duty to act if the duty is mnisterial. 1d.
at 977. Conversely, "a duty is discretionary if it involves
judgnent, planning or policy decisions.” Id.(internal citations
omtted). Since the statute does not require that mandanus be
i ssued even if the prerequisites are satisfied, the decision to
grant mandanus relief lies within the sound discretion of the
court. See Nat"l Wildlife Fed"n v. United States, 626 F.2d 917,
923 (D.C. Cir. 1980).

Whet her the decision announced in the ROD bound Babbitt such
that he had a clear duty to deliver the patent depends upon the
statutory authority under which Lujan approved the direct sale of

the land. The FLPMA provides in pertinent part:
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A tract of public lands . . . may be sold under this Act
where . . . the Secretary determ nes that the sale of such
tract neets the follow ng disposal criteria:

(3j disposal of such tract will serve inportant public
obj ecti ves.

43 U.S.C. 8§ 1713(a)(3)(enphasis supplied). Regulations

i npl enenting the FLPVMA set out the procedures for the sale of
| and once the requisite finding under the FLPMA has been nmade.
See 43 CF.R § 2710 et seq.

This statutory | anguage and these regul ati ons make cl ear
that the ROD neither gave plaintiffs a clear right to the patent,
nor required Babbitt to deliver the patent. First, the ROD
announced a deci sion regarding the manner in which the [ and would
be conveyed. In addition to announcing that his decision to
convey the land by direct sale would result in no adverse
envi ronnent al consequences, Secretary Lujan also nmade the finding
under FLPVA that the sale of the | and woul d serve inportant
public objectives. Under the FLPMA, there is no requirenent that
once this finding is made, the Secretary is required to proceed
with the sale. Rather, the statute states that a "tract of
public lands . . . may be sold under this Act where . . . the
Secretary determ nes that the sale of such tract will serve
i nportant public objectives.” 43 U S.C. § 1713(a)(3)(enphasis
supplied). Therefore, neither Secretary Lujan nor Secretary

Babbitt's discretion to proceed with the direct sale of the | and
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ended with the issuance of the ROD. Accordingly, plaintiffs are
not entitled to mandanus relief.

At the notions hearing and in supplenental docunents filed
with this Court, defendants have asserted another basis for
relief. Defendants claimthat CDHS is legally precluded from
receiving title to the land. 1In view of the Court's decision
that plaintiffs are not entitled to mandanus relief, however, it
is not necessary for the Court to reach the issue whether or not
CDHS has authority to acquire the Ward Val |l ey | and.

111. CONCLUSION

Upon consi deration of the pending notions, responses and
replies, it is hereby

ORDERED t hat defendants' Mdtion for Sunmary Judgnent [55-1]
and i ntervenor-defendants' Mtion for Summary Judgnent [73-1],

[ 57-1] are GRANTED; and it is further

ORDERED that plaintiff California Departnment of Health
Service's Mdtion for Partial Summary Judgnment [56-1] is DENIED;
and it is further

ORDERED that plaintiff U S. Ecology's Mdtion for Parti al
Summary Judgnent [58-1], [42-1], [44-1] is DENIED; and it is
further

ORDERED t hat Fort Mjave Indian Tribe's Mdtion to Intervene

[121-1], [99-1] is DENIED as MOOT; and it is further

29



ORDERED t hat Fort Mjave Indian Tribe's Mdtion to D sm ss
[121-2], [99-2] is DENIED as MOOT; and it is

FURTHER ORDERED that Fort Mjave Indian Tribe's Mtion Roger
Lane Carrick to appear pro hac vice [123-1], [101-1] is DENIED as
MOOT; and it is

FURTHER ORDERED t hat defendant Garanendi's notion for

expedi ted consideration [97-2] is DENIED as MOOT.

DATE EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
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